OPTION AND LEASE AGREEMENT


THIS OPTION AND LEASE AGREEMENT ("Agreement"), dated as of the latter of the signature dates below (the “Effective Date”), is entered into between 
Weber County, a political subdivision of the State of Utah, with a mailing address of 2380 Washington Boulevard, Ogden, Utah 84401 (hereinafter "Landlord"), and Skyway Towers, LLC, a Delaware limited liability company, with a mailing address of 3637 Madaca Lane, Tampa, Florida 33618 (hereinafter "Tenant").

BACKGROUND

Landlord owns or controls that certain plot, parcel or tract of land, together with all rights and privileges arising in connection therewith, located at 1400 Depot Drive in the City of Ogden, ZIP CODE 84404, in the County of Weber, State of Utah, Parcel # 12-101-0010 (collectively, the "Property").  Tenant desires to use a portion of the Property to develop a wireless cellular tower facility.  Landlord desires to grant to Tenant the right to use a portion of the Property in accordance with this Agreement.  

The parties agree as follows:

1.
OPTION TO LEASE

(a)
Landlord grants to Tenant an option (the "Option") to lease the Leased Premises, as defined below, on the Property, the dimensions of which are approximately 4,900 square feet, including all the air space above said Leased Premises, together with a non-exclusive, unimpaired ingress/egress Easement, as defined below, for Tenant’s use to and from the nearest public right-of-way along the Property (collectively, the "Leased Premises") as described on the attached Exhibit 1.  The Property owned by the Landlord is legally described on Exhibit 2 attached hereto.

(b)
During the Option period and any extension thereof, and during the term of this Agreement, Tenant and its agents, engineers, surveyors and other representatives will have the right to enter upon the Property and Leased Premises to inspect, examine, conduct soil borings, drainage testing, material sampling, radio frequency testing and other geological or engineering tests or studies of the Property (collectively, the "Tests"), to apply for and obtain licenses, permits, approvals, or other relief required of or deemed necessary or appropriate at Tenant’s sole discretion for its use of the Leased Premises and include, without limitation, applications for zoning variances, zoning ordinances, amendments, special use permits, and construction permits (collectively, the "Government Approvals"), initiate the ordering and/or scheduling of necessary utilities, and otherwise to do those things on or off the Property that, in the opinion of Tenant, are necessary in Tenant’s sole discretion to determine the physical condition of the Property and Leased Premises, the environmental history, Landlord’s title to the Property and Leased Premises and feasibility or suitability of the Property for Tenant’s Permitted Use, all at Tenant’s expense.  Tenant will not be liable to Landlord or any third party on account of any pre-existing defect or condition on or with respect to the Property and Leased Premises, whether or not such defect or condition is disclosed by Tenant’s inspection.  Tenant will restore the Property to its condition as it existed at the commencement of the Option Term (as defined below), reasonable wear and tear and casualty not caused by Tenant excepted.  In addition, Tenant shall indemnify and hold Landlord harmless from and against any and all injury, loss, damage or claims arising directly out of Tenant’s tests.
(c)
In consideration of Landlord granting Tenant the Option, Tenant agrees to pay Landlord the sum of One Thousand and No/100 Dollars ($1,000.00) (the "Option Fee") within thirty (30) business days of the Effective Date.  The Option will be for an initial term of two (2) years commencing on the Effective Date (the "Initial Option Term") and may be renewed by Tenant for an additional two (2) years upon written notification to Landlord and the payment of an additional Two Thousand and No/100 Dollars ($2,000.00) prior to the expiration date of the Initial Option Term.  Landlord agrees that the Option Fee and any additional Option Fee shall be applied to Rent upon the Commencement Date of this Agreement. In the event that Tenant’s attempt to obtain all necessary Government Approvals authorizing the construction of the Communications Tower Facility, defined below, is delayed or stayed for any period of time due to regulatory or legal challenges by individuals opposed to construction of such facility, or if Tenant is required to proceed in court to overturn a denial of its application and related permission and authorization requests mandated by the applicable federal, state, and local zoning and permitting authorities, the Option periods shall be extended for the same period of time as those delays or stays; provided, however, that Tenant provides Landlord with written notice of the delay or stay prior to the expiration of the then current Option period.
(d)
The Option may be sold, assigned or transferred at any time by Tenant upon notice to Landlord.  Provided that buyer, assignee, or transferee agrees to be subject to the terms hereof, then from and after the date the Option has been sold, assigned or transferred by Tenant, Tenant shall immediately be released from any and all liability under this Agreement, including the payment of any rental or other sums due, without any further action.  
(e)
During the Initial Option Term or any extension thereof, Tenant may exercise the Option by notifying Landlord in writing.  If Tenant exercises the Option then Landlord leases the Leased Premises to the Tenant subject to the terms and conditions of this Agreement.  If Tenant does not exercise the Option during the Initial Option Term or any extension thereof, this Agreement will terminate and the parties will have no further liability to each other.  

(f)
If during the Initial Option Term or any extension thereof, or during the term of this Agreement if the Option is exercised, Landlord decides to subdivide, sell, or change the status of the zoning of the Leased Premises, Property or any of the Landlord’s contiguous, adjoining or surrounding parcel or tract (the "Surrounding Parcel"), or in the event of foreclosure, Landlord shall immediately notify Tenant in writing.  Any sale of the Property or Surrounding Parcel shall be subject to Tenant’s rights under this Agreement.  Landlord agrees that during the Initial Option Term or any extension thereof, or during the Term of this Agreement if the Option is exercised, Landlord shall not initiate, impose or consent to any change in the zoning of the Leased Premises, Property or Surrounding Parcel or impose or consent to any other restriction that would prevent or limit Tenant from using the Leased Premises for the uses intended by Tenant as hereinafter set forth in this Agreement.
2.
PERMITTED USE
(a)
Tenant desires to erect a wireless communications tower and other related improvements (collectively the "Communications Tower Facility" or "Tower") on the Leased Premises.  The Property on which the Leased Premises sits is legally described on Exhibit 2 attached to this Agreement and made a part hereof  (the "Property").  Tenant will install wireless communication systems and sublease or license the right to transmit and receive communications signals to and from the Tower.  Tenant may also construct buildings or cabinets on the Leased Premises to house equipment, with standard and emergency electrical provisions in and to the buildings or cabinets, together with the right to run columns, supports and foundations from the air space to, on and into the land below and attached and incorporated as though fully here set forth, for the support of the building(s) that Tenant agrees to allow subtenant to erect for their use.  The buildings or cabinets and the base of the tower will be fenced with chain link and barbed wire, or other fence type as determined by Tenant or the respective governmental jurisdiction, for security at Tenant’s expense.

(b)
Landlord grants Tenant a non-exclusive, unimpaired easement and right-of-way for ingress and egress from public roads, on foot or motor vehicle (the "Easement"), as shown on the attached sketch on Exhibit 1, to the Communications Tower Facility and related real property for twenty-four (24) hours per day, seven days per week over and across Landlord’s Property from an adjacent public right-of-way for the purpose of providing Tenant and its subtenants with a right to cross, and means of reasonable ingress and egress, including temporary parking of vehicles and equipment, to and from the Communication Tower Facility to install, maintain, repair, operate, service, replace and remove the Tower and associated equipment and buildings, utility wires, poles, cables, fiber optic cables, conduits, and pipes, and to provide utilities to Tenant’s equipment on the Leased Premises. 

(c)
Landlord grants Tenant a non-exclusive, unimpaired utility easement and right-of-way, in, over and across the Property, for the purposes of providing Tenant with a right (and means of ingress and egress to) to install, maintain, repair, operate, service, replace and remove utility wires, poles, cables, fiber optic cables, conduits, and pipes, so as to provide utilities to the Tenant’s Communications Tower Facility, to include a thirty (30) foot wide ingress and egress utility easement, as shown on the attached sketch on Exhibit 1, attached hereto and made a part hereof (the "Utility Easement").
(d)
Landlord grants Tenant a non-exclusive, unimpaired landscape easement for the purposes of providing Tenant with a right to install vegetation and screening around the Leased Premises as necessary to meet the applicable landscaping and buffering requirements of the respective governing jurisdiction’s regulations, statutes, codes, ordinances and/or conditions of approval; if and when such placement should ever be required (the "Landscape Easement").
(e)
The Easement, Utility Easement and Landscape Easement are hereinafter collectively referred to as the “Easements.”
(f)
In addition to the foregoing, Tenant, its assigns, agents and contractors, are granted the right, at Tenant’s sole cost and expense, to enter upon the Property and conduct studies as Tenant deems necessary to determine the suitability of the Property for Tenant’s intended use.  These studies may include, without limitation surveys, soil tests, environmental evaluations, radio wave propagation measurements, field strength tests, and other analyses and studies.  Landlord shall cooperate with Tenant and execute and deliver all documents required to permit Tenant’s intended use of the Property in compliance with zoning, land use, building and any other necessary regulations, whether local, state, or federal in nature.
(g)
Tenant shall have the right to assign all or part of the Utility Easement to successors and assignees, as necessary, including any utility providers, for the purpose of providing electric, telephone and other utilities to the Leased Premises, which shall include unlimited ingress and egress to the utility provider across the Property to install, maintain, repair, operate, service, replace and remove such utilities.  Landlord agrees to execute and record a separate utility easement between Landlord and any such utility provider, if such recorded easement is required by the utility provider. 
(h)
At any time during the Term of this Agreement, Landlord reserves the right to relocate the Leased Premises and Easements to another location on the Property, subject to the following: (1) Landlord shall provide Tenant with written notice of its intent to relocate the Leased Premises and Easements at least 12 months before commencement of the relocation; (2) Landlord may only elect to have the Leased Premises and Easements relocated to a location that is mutually agreeable to the parties, and if the parties cannot agree on a location within 90 days of Landlord providing its notice of intent to relocate the Leased Premises and Easements, then Landlord may have the Leased Premises and Easements relocated to a location selected by Landlord which does not materially impair, interrupt and/or interfere with Tenant’s Permitted Use granted under this Agreement nor materially impair, interrupt, interfere and/or depreciate services provided by Tenant’s sublessees or licensees; (3) Tenant shall be responsible for performing the relocation and/or replacement of the Leased Premises and Easements, including the Communications Tower Facility and other related improvements, and Landlord shall reimburse Tenant for all direct costs incurred by Tenant and its subtenants or licensees associated with such relocation and/or replacement ; and (4)  upon completion of the relocation and/or replacement, the parties shall document and memorialize the new Leased Premises and Easements, which Tenant may record at its sole cost.
(i)
Landlord warrants that it has title to the Property, and no other person or corporation has the right to lease the same for the term and the renewals thereof granted by this Agreement.  Landlord further covenants that Tenant, upon the payment of the rents herein, and the performance of all the conditions herein, shall have the peaceful and quiet possession of the Leased Premises, without hindrance on the part of the Landlord or any person or persons claiming by, through or under the Landlord, for the Term, as defined below, herein leased, except that Landlord may cultivate the remainder of the Property as long as it does not interfere with Tenant’s use of the Leased Premises.
(j)
 Tenant agrees to reserve, for the use of Landlord, space upon the Tower granting Landlord the license and right to install its communication antennas and equipment, solely for Landlord’s own use (“Landlord’s Equipment”) with such space being located at a Centerline height mutually acceptable to the Parties, but limited to a vertical height of no taller than ten (10) feet (the “Reserved RAD). The parties agree that all terms and conditions concerning number, type, design, RAD height and weight of the Landlord’s Equipment shall be mutually agreed upon and memorialized in substantially similar form to the Tower Attachment License Agreement, attached as Exhibit 3 hereto and incorporated by this reference, at the time Landlord intends to elect to license the Reserved RAD.  In addition to the foregoing, in order for Tenant to perform and comply with necessary due diligence requirements connected and related to the Landlord’s election to license the Reserved RAD, the following will be required either prior to and/or after installation of the Landlord’s Equipment: (x) a collocation application, (y) a structural test and (z) a site inspection.  Tenant agrees that Landlord’s license and right to install Landlord’s Equipment upon the Tower will be at zero rental cost to Landlord, as well as any fees connected to the collocation application, structural test and site inspection will be waived by Tenant.
3.
TERM
(a)
The initial term of this Agreement will be five (5) years (the "Initial Term") commencing on the earlier of: (i) the first day of the month following the date Tenant commences excavation for the construction of the tower foundation on the Property; or (ii) twelve (12) months after Tenant exercises its Option, whichever occurs sooner, (the "Commencement Date"), unless otherwise terminated as provided in Section 13 herein. 
(b)
Tenant shall have the right to renew this Agreement for four (4) successive five (5) year periods (the "Renewal Terms"), on the same terms and conditions as set forth herein.  The Parties agree to use reasonable efforts through good faith discussion and negotiation to extend this Agreement at any time prior to its expiration, such extension to be consistent with all applicable statutes, rules and regulations.
(c)
This Agreement shall automatically be extended for each successive Renewal Term unless Tenant notifies Landlord of its intention not to renew prior to the commencement of the succeeding Renewal Term, on or before three (3) months before the end of the Agreement term or renewal.

(d)
The Initial Term and any Renewal Terms shall collectively be referred to as the "Term."
4.
RENT
(a)
Within fifteen (15) days after the Commencement Date, and on the first day of each month thereafter during the Term of this Agreement, Tenant covenants and promises to pay to Landlord as rent for the Leased Premises, Twelve Thousand and No/100 Dollars ($12,000.00) yearly, with said payment being paid in advance in monthly payments of One Thousand and No/100 Dollars ($1,000.00), plus applicable sales taxes (if any) ("Rent"). 
(b)
Rent shall automatically increase by two percent (2%) annually. The increase shall take effect on the month following the one-year anniversary of the Commencement Date, and shall continue to apply on that same month each successive year during the Term.
(c)
In addition to Rent, in the event that Tenant shall sublease, license or otherwise permit use of a portion of the Leased Premises to allow collocation upon the Tower of communication equipment or facilities owned or operated by any one or more of the following corporations, their affiliates and/or subsidiaries:  (i) AT&T Incorporated, (ii) T-Mobile Incorporated, (iii) Verizon Wireless Communications Incorporated, and/or (iv) Dish Wireless L.L.C., (each such entity being a “Sublessee”), save and except the first Sublessee, Tenant shall pay to Landlord an additional: (x) Two Hundred Fifty and No/100 Dollars ($250.00) per month for the second Sublessee; (y) Two Hundred Seventy-Five and No/100 Dollars ($275.00) per month for the third Sublessee; and (z) Three Hundred and No/100 Dollars ($300.00) per month for the fourth Sublessee. Such revenue share payments shall be due to the Landlord at the time of the commencement of the applicable Sublessee collocation and receipt of the initial rent or license fee payment by the Tenant.  Landlord and Tenant agree that such increased rental payments shall be subject to Tenant’s continuous receipt of rent or license fees from said Sublessee(s).  In the event that said Sublessee(s) ceases rent or license fee payments to Tenant or otherwise terminates the sublease, license or other collocation agreement, the revenue share payments that Tenant pays Landlord pursuant to this subsection shall be reduced accordingly effective as of the termination date of the applicable sublease, license or other collocation agreement, which date Tenant shall notify Landlord of in writing. . 

(d)
As a condition precedent to payment, Landlord agrees to provide Tenant with a completed IRS Form W-9 upon execution of this Agreement and at such other times as may be reasonably requested by Tenant, including any change in Landlord’s name or address.  

(e)
Tenant shall pay Rent by direct deposit, and Landlord agrees to provide to Tenant bank routing information for such purpose upon request of Tenant.
5.
APPROVALS

(a)
Landlord agrees that Tenant’s ability to use the Leased Premises is contingent upon the suitability of the Property for Tenant’s Permitted Use and Tenant’s ability to obtain and maintain all Government Approvals.  Landlord authorizes Tenant to prepare, execute and file all required applications to obtain Government Approvals for Tenant’s Permitted Use under this Agreement and agrees to reasonably assist Tenant with such applications and with obtaining and maintaining the Government Approvals.  


(b)
Tenant has the right to obtain a title report or commitment for a leasehold title policy from a title insurance company of its choice and to have the Property surveyed by a surveyor of Tenant’s choice.  In the event Tenant determines, in its sole discretion, due to the title report results or survey results that the condition of the Property is unsatisfactory, Tenant will have the right to terminate this Agreement upon notice to the Landlord.

6.
USE AND MAINTENANCE
During the Term of this Agreement:

(a)
Tenant will keep the Leased Premises in reasonably the same condition as they are at the Commencement Date, except Tenant may erect its Communications Tower Facility on the Leased Premises together with any buildings, foundations, or appurtenances thereto.

(b)
Tenant will be responsible directly to the servicing entities for all utilities required by Tenant’s use of the Leased Premises; however, Landlord shall cooperate with Tenant to obtain utilities from any location provided by the servicing utility.


(c)
Tenant will be responsible for paying on a monthly or quarterly basis all utilities charges for electricity, telephone service or any other utility used or consumed by Tenant on the Leased Premises.
(d)
Tenant will permit the Landlord at reasonable times on reasonable notice to enter on, inspect, and examine the Leased Premises from time to time.
(e)
Landlord will maintain and repair the Property and access thereto and all areas of the Leased Premises where Tenant does not have exclusive control, in good and tenantable condition, subject to reasonable wear and tear and damage from the elements.

(f)
Landlord will be responsible for maintenance of landscaping on the Property, including any landscaping installed by Tenant as a condition of this Agreement or any required permit.
7.
WAIVER OF LANDLORD’S LIEN
Landlord waives any lien rights it may have concerning Tenant’s Communications Tower Facility installed on the Leased Premises, which are hereby deemed Tenant’s personal property and not fixtures, and Tenant shall have the right to remove the same at any time without Landlord’s consent.

8.
DEBT SECURITY
Title to Tenant’s Communications Tower Facility, shelter and other equipment on the Tower and Leased Premises ("Tenant Facilities") shall be held by Tenant.  All Tenant Facilities shall remain Tenant’s personal property and are not fixtures.  Tenant has the right to remove all Tenant Facilities at its sole expense on or before the expiration or earlier termination of the Agreement, provided Tenant repairs any damage to the Leased Premises caused by such removal.  Landlord waives any lien rights it may have concerning the Tenant Facilities.  Landlord acknowledges that Tenant may now or in the future enter into financing arrangements with financing entities for the financing of the Tenant Facilities (the "Collateral") with a third party financing entity.  In connection therewith, Landlord:  (i) consents to the installation of the Collateral, (ii) disclaims any interest in the Collateral as fixtures or otherwise, and (iii) agrees that the Collateral shall be exempt from execution, foreclosure, sale, levy, attachment, or distress for any Rent due or to become due and that such Collateral may be removed at any time without recourse to legal proceedings ("Landlord Consents").


Landlord acknowledges that Tenant has or will enter into certain financial arrangements with certain financial institutions as administrative agents for itself and various other lenders (the "Lenders"), also collectively referred to as "Mortgagee" and in connection therewith the Lenders will take a security interest in the Tenant Facilities and proceeds thereof (collectively the "Collateral") to be installed upon the Leased Premises.  Landlord acknowledges and represents that the Landlord Consents shall inure to the benefit of Tenant, the Lenders and any replacement or refinancing Lenders and their successors and assigns for so long as the Agreement remains in effect.


Notwithstanding anything to the contrary contained in this Agreement, Tenant may assign, mortgage, pledge, hypothecate or otherwise transfer without Landlord’s consent Tenant’s interest in this Agreement to any financing entity, or agent on behalf of any financing entity (hereafter, collectively referred to as "Mortgagees") to whom Tenant:  (i) has obligations for borrowed money or in respect of guaranties thereof, (ii) has obligations evidenced by bonds, debentures, notes or similar instruments, or (iii) has obligations under or with respect to letters of credit, bankers acceptances and similar facilities or in respect of guaranties thereof.  Tenant shall give written notice to Landlord of any such assignment, mortgage, pledge or transfer of Tenant’s interest in this Agreement.


Provided Tenant has delivered to Landlord any respective Mortgagees’ notice address, Landlord agrees to notify Tenant and Tenant’s Mortgagees simultaneously of any default by Tenant and to give Mortgagees the same right to cure any default as Tenant, except that a cure period for any Mortgagee shall not be less than ten (10) days after the receipt of the default notice.   If a termination, disaffirmance or rejection of the Agreement by Tenant pursuant to any laws (including any bankruptcy or insolvency laws) shall occur, or if Landlord shall terminate this Agreement for any reason, Landlord will give to the Mortgagees the right to enter upon the Premises during a ninety (90) day period commencing upon the Mortgagees’ receipt of such notice for the purpose of removing Tenant’s Facilities.  Landlord acknowledges that any Mortgagees shall be third-party beneficiaries of this Agreement, and no amendments or changes may be made to this Section of the Agreement without the written consent of the Mortgagees.
9.
INSURANCE AND LIABILITY
Tenant will maintain in full force and effect during the full term of this Agreement insurance in the amount of not less than $1,000,000.00 for bodily injury and property damage per occurrence with Tenant and Landlord as insured parties, as their respective interests may appear, covering the risks generally specified in a public liability insurance policy.  Tenant shall indemnify and hold Landlord harmless against any liability or loss from personal injury or property damage resulting from or arising out of the use or occupancy of the Property by Tenant, its employees or agents, except such liabilities and losses that are due to or caused by the acts or omissions of Landlord, or its employees or agents.  Landlord shall indemnify and hold Tenant harmless against any liability or loss from personal injury or property damage resulting from or arising out of the use or occupancy of the Property by Landlord, or its employees or agents, except such liabilities and losses that are due or caused by the acts or omissions of Tenant, or its employees or agents.

10.
MORTGAGES
Landlord shall pay when due all payments on any mortgage secured by the Property in accordance with the terms of the mortgage.  Mortgages executed by Landlord after this Agreement secured by the Property shall be expressly made subject to this Agreement so that Tenant shall not be affected by a foreclosure of any such mortgage.

11.
INDEMNITY
Landlord and Tenant each indemnify the other against, and hold the other harmless from any and all costs (including mediation, attorney fees and expenses) and claims, actions, damages, obligations, liabilities and liens which arise out of the breach of this Agreement by the indemnifying party.

12.
HAZARDOUS SUBSTANCES
Landlord has no knowledge of any substance, chemical, or waste on, under, or around the Property that is identified as hazardous, toxic or dangerous in any applicable federal, state or local law, ordinance, rule or regulation ("Hazardous Substances").  Landlord shall hold Tenant harmless from and indemnify Tenant against any damage, loss, expense, response costs, or liability, including consultants' fees and any legal and court costs and attorneys' fees resulting from the presence of Hazardous Substances being generated, stored, disposed of, on, transported to, on, under, or around the Property as long as the Hazardous Substances were not generated, stored, disposed of, or transported by Tenant, its employees, agents, or contractors.  This section shall survive the expiration or termination of this Agreement.

13.
DEFAULT AND TERMINATION
Subject to Section 11, this Agreement may be terminated prior to the expiration of the Initial Term or any Renewal Terms without further liability, by providing no less than thirty (30) days prior written notice, for the following reasons:

(a)
By either party upon a default of any covenant or term hereof by the other party, which default is not cured within such thirty (30) day period; or

(b)
By Tenant if Tenant does not or cannot obtain or maintain any license, permit or other approval necessary for the construction and operation of Tenant’s Communications Tower Facility; or

(c)
By Tenant if  Tenant is unable to occupy and utilize the Leased Premises due to an action of the FCC, including but not limited to, a take back of channels or change in frequencies; or

(d)
By Tenant if Tenant determines that the Leased Premises is not appropriate for its operations, for economic or technological reasons, including without limitation, signal interference; or

(e)
The filing of bankruptcy or receivership by either party shall be a default upon the terms of this Agreement, and such party shall not have any period to correct the default.

(f)
On the earlier termination or expiration of this Agreement, Tenant shall retain the option, at its sole discretion, to remove all or any portion of the Communications Tower Facility from the Leased Premises.  Landlord covenants and agrees that no part of the Communications Tower Facility constructed, erected or placed on the Leased Premises by Tenant will become, or be considered as being affixed to or a part of, the Property.  All improvements by Tenant on the Leased Premises will be and remain the property of the Tenant and may be removed by the Tenant, at Tenant’s sole discretion, at any time during the Term.  

14.
ASSIGNMENT OF LEASE OR PROPERTY
Tenant may assign, mortgage, or transfer this Agreement, in whole or in part by assignment or sublease, without the prior written consent of Landlord.  This shall include leasing or subletting to others the right to transmit and receive communications signals by way of equipment on or attached to the Tower and/or the right to add or install equipment and/or buildings on the Leased Premises, together with rights of ingress and egress. In the event Tenant leases or subleases any portion of the Leased Premises, Tenant shall be liable to Landlord for any damage to the Property or suffered by Landlord that is caused by any lessee’s or Sublessee’s use of the Leased Premises. Landlord may assign or otherwise transfer this Agreement, upon written notice to Tenant, except any assignment, conveyance or transfer of this Agreement, which is separate and distinct from a transfer of Landlord’s entire right, title and interest in the Property, shall require the prior written consent of Tenant, which may be withheld in Tenant’s sole discretion as more fully described in Section 16.  Except for assignments and transfers having terms consistent with those described in Section 16, upon assignment, including any assignment requiring Tenant’s consent, Landlord shall be relieved of all liabilities and obligations hereunder and Tenant shall look solely to the assignee for performance under this Agreement and all obligations hereunder.  Tenant’s right to consent or not to consent to any transfer which is separate and distinct from a transfer of Landlord’s entire right, title and interest in the Property is a continuing right in favor of Tenant and cannot be extinguished by Tenant's consent or non-consent on one or more occasion.  For purposes of this section, any assignment, transfer, bequest or devise of Landlord’s interest in the Property or this Agreement as a result of the death of Landlord, whether by will or intestate succession, or any conveyance to Landlord’s family members by direct conveyance or by conveyance to a trust for the benefit of family members shall not require Tenant’s written consent.
15.
SALE OF PROPERTY 


(a)
Landlord shall not be prohibited from the selling, leasing or using any of the Property except as provided below.

(b)
If Landlord, at any time during the Term of this Agreement, decides to rezone or sell, subdivide or otherwise transfer all or any part of the Property, to a purchaser other than Tenant, Landlord shall promptly notify Tenant in writing, and such rezoning, sale, subdivision or transfer shall be subject to this Agreement and Tenant’s rights hereunder. In the event the Property is transferred, the new Landlord shall have a duty at the time of such transfer to provide Tenant with a completed IRS Form W-9, or its equivalent, and other related paperwork to effect a transfer in Rent to the new Landlord.

(c)
The provisions of this Section shall in no way limit or impair the obligations of the Landlord under this Agreement.
16.
RIGHT OF FIRST REFUSAL/RENTAL STREAM OFFER
If at any time after the date of this Agreement, Landlord receives a bona fide written offer, which Landlord intends to accept, for an instrument of sale, easement, loan, or other legal document, from a third party seeking an assignment and/or transfer of the revenue rental stream associated with this Agreement ("Rental Stream Offer"), Landlord shall immediately furnish Tenant with a copy of the Rental Stream Offer.  Tenant shall have the right within twenty (20) days after it receives such copy and representation, to agree in writing to match the terms of the Rental Stream Offer.  Such writing shall be in the form of a contract substantially similar to the Rental Stream Offer, and shall be binding upon the Parties.  If Tenant chooses not to exercise this right or fails to provide written notice to Landlord within the twenty (20) day period, Landlord may assign the rental stream pursuant to the Rental Stream Offer, subject to the terms of this Agreement.  However, such assignment or transfer shall not relieve Landlord of all liabilities and obligations hereunder and Tenant shall continue to look to the Landlord for performance under this Agreement and all obligations hereunder.  Further, if Tenant fails or decides not to exercise its Right of First Refusal, the right to match any Rental Stream Offer shall continue as to all new owners and offers.
17.
TITLE TO PERSONAL PROPERTY
Title to the Communications Tower Facility, and ownership thereof, its appurtenances and equipment, shall remain with and be in the name of the Tenant.  If this Agreement shall terminate or expire, Tenant retains the right to remove the Communications Tower Facility in accordance with Section 13(f).

18.
NOTICES
All notices under this Agreement must be in writing and shall be deemed validly given if  and when sent by confirmed facsimile transmission, overnight express mail services or by certified mail, return receipt requested, addressed as follows (or any other address that the party to be notified may have designated to the sender by like notice):

If to TENANT:

Skyway Towers, LLC
3637 Madaca Lane
Tampa, FL 33618

Attn:  Property Management-Site ID: UT-09341 Century

Phone No.:  (813) 960-6200
If to LANDLORD:
(Street address only)

Weber County

2380 Washington Boulevard

Ogden, Utah 84401

Attn:  Weber County Sheriff’s Department

Phone No.:  801-778-6700
19.
SEVERABILITY
If any term or condition of this Agreement is found unenforceable, the remaining terms and conditions will remain binding upon the parties as though said unenforceable provision were not contained herein.  However, if the invalid, illegal, or unenforceable provision materially affects this Agreement then the Agreement may be terminated by either party on ten (10) business days prior written notice to the other party thereto.  
20.
CONDEMNATION/EMINENT DOMAIN
In the event Landlord receives notification of any eminent domain or condemnation proceedings affecting the Property, Landlord will provide notice of the proceeding to Tenant within forty-eight (48) hours.  If a taking or condemning authority takes the entire Property, or a portion sufficient, in Tenant’s sole determination, to render the Property unsuitable for Tenant, this Agreement will terminate as of the date the title vests in the taking or condemning authority.  The parties will each be entitled to pursue their own separate awards in the eminent domain or condemnation proceeds, which for Tenant will include, where applicable, the value of its Communications Tower Facility, moving expenses, prepaid Rent, and business dislocation expenses, provided that any award to Tenant will not diminish Landlord’s recovery.  Tenant will be entitled to reimbursement for any prepaid Rent on a prorata basis.  
21.
CASUALTY
Landlord will provide notice to Tenant of any casualty affecting the Property or Leased Premises within forty-eight (48) hours of the casualty.  If any part of the Communications Tower Facility or Property is damaged by fire or other casualty so as to render the Property unsuitable, in Tenant’s sole determination, then Tenant may terminate this Agreement by providing written notice to the Landlord, which termination will be effective as of the date of such damage or destruction.  Upon such termination, Tenant will be entitled to collect all insurance proceeds payable to Tenant on account thereof and to be reimbursed for any prepaid Rent on a prorata basis.  If notice of termination is given, or if Tenant undertakes to rebuild the Communications Tower Facility, Landlord agrees to use its reasonable efforts to permit Tenant to place temporary transmission and reception facilities on the Property at no additional Rent until such time as Tenant is able to secure a replacement location or the reconstruction of the Communications Tower Facility is completed.  
22.
TAXES
Landlord shall be responsible for payment of all ad valorem taxes levied upon the Property, Leased Premises, improvements and other property of Landlord.  In the event Landlord fails to pay any such taxes or other fees and assessments, Tenant shall have the right, but not the obligation, to pay such owed amounts and deduct them from the Rent amounts due under this Agreement.  Tenant shall be responsible for payment of all documented increases in personal property, real estate taxes and assessments directly attributable to the Communications Tower Facility, only for so long as this Agreement remains in effect.  Landlord shall provide Tenant with copies of all assessment notices on or including the Communications Tower Facility not more than ten (10) business days after receipt by Landlord.  If Landlord fails to provide such notice within such time frame, Landlord shall be responsible for taxes due for the year covered by the assessment.  Tenant shall have the right to contest, in good faith, the validity or the amount of any personal property tax or assessment levied against the Leased Property by such appellate or other proceedings as may be appropriate in the jurisdiction, and may defer payment of such obligations, pay same under protest, or take such other steps as Tenant may deem appropriate.  This right shall include the ability to institute any legal, regulatory or informal action in the name of Landlord, Tenant, or both, with respect to the valuation of the Communications Tower Facility.  Landlord shall cooperate in the institution and prosecution of any such proceedings and will execute any documents required therefor.  The expense of any such proceedings shall be borne by Tenant and any refunds or rebates secured as a result of Tenant’s action shall belong to Tenant.
23.
TEMPORARY ANTENNA FACILITIES
Upon full execution of this Agreement, Tenant and its successors, sublessees and assigns, shall have the right to install, operate and maintain on the Property, at Tenant’s sole discretion, temporary antenna facilities or a cell on wheels (collectively, herein referred to as "COW").  Tenant and its successors, sublessees and assigns shall have the right to install, operate or maintain a COW during initial construction of the Communications Tower Facility and, as required, upon any repair, modifications, maintenance or additions to the Communications Tower Facility, including, but not limited to, damage to the Communications Tower Facility caused by natural disaster or sabotage, throughout the Term of this Agreement.  Any COW placed on the premises, in accordance with this Section 23, will be in place only for so long as the Communications Tower Facility is not fully operational.

24.
OTHER TELECOMMUNICATIONS TOWERS
Landlord agrees that Landlord, with respect to property owned or controlled by Landlord, shall not operate, acquire, or engage in the operation or construction of a telecommunications tower or allow any third party to operate, acquire, or engage in the operation or construction of a telecommunications tower so as to directly or indirectly engage in any similar or competing business of Tenant within a radius of two (2) miles from the outside boundary of the Communications Tower Facility during the Terms of this Agreement.  
25.
CONFIDENTIAL AND PROPRIETARY
The terms and conditions of this Agreement contain confidential information and proprietary content created by Tenant, and no part of this Agreement can be disseminated to any third party before or after execution without Tenant’s prior written consent which can be withheld at the sole discretion of Tenant, except Landlord may disclose the terms and conditions of this Agreement if required in accordance and compliance with laws, including the Utah Government Access and Management Act, or court order, and to its attorneys, accountants, employees, and existing financial partners, provided same are advised by Landlord of the confidential nature of such terms and conditions and agree to maintain the confidentiality thereof and prior to disclosure. 
26.
MISCELLANEOUS
The parties hereto mutually covenant and agree as follows:


(a)
This Agreement contains and embraces the entire agreement between the parties, and neither it, nor any part of it may be changed, altered, modified, limited or extended, orally or by any agreement between the parties, unless such agreement be expressed in writing, signed and acknowledged by the Landlord and the Tenant, or their successors in interest.  If any term, clause or provision of this Agreement shall be judged to be invalid, the validity of any other clause or provision of this Agreement shall not be affected thereby.  The failure by a party to enforce any provision of this Agreement or to require performance by other party will not be construed to be a waiver, or in any way affect the right of either party to enforce such provision thereafter. 

(b)
Landlord agrees to execute a Memorandum of this Agreement which Tenant may record with the appropriate recording officer.

(c)
During the Term of this Agreement, in the event there is a mortgage secured by the Property, Tenant’s obligations under this Agreement are contingent upon obtaining a satisfactory non-disturbance agreement from any such mortgagee or other lienor of the Property.  If a satisfactory non-disturbance agreement is not obtained, then at Tenant’s option, all prepaid rent and deposits shall be returned to Tenant, and Tenant may terminate this Agreement by written notice to Landlord without further liability whatsoever.


(d)
This Agreement and all the covenants and agreements herein contained shall extend to, bind and run in favor of the heirs, personal representatives, successors and assigns, of the parties hereto.

(e)
This Agreement will be governed by the laws of the state in which the Property is located, without regard to conflicts of law.  
(f) The submission of this Agreement to any party for examination or consideration does not constitute an offer, reservation of or option for the Property based on the terms set forth herein.  This Agreement will become effective as a binding Agreement only upon the handwritten legal execution, acknowledgement, and delivery hereof by Landlord and Tenant. 
(g) The parties hereto agree that irreparable damage would occur in the event any provision of this Agreement was not performed in accordance with the terms hereof and that Landlord and Tenant shall be entitled to specific performance of the terms hereof, in addition to any other remedy at law or in equity.  Landlord and Tenant shall be entitled to its reasonable attorneys' fees in any action brought to enforce this Agreement in which it is the prevailing party.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, the parties have caused this Agreement to be effective as of the last date written below.







"LANDLORD"

WEBER COUNTY, a political subdivision of the State of Utah, on behalf of the WEBER COUNTY SHERIFF’S OFFICE





By_________________________________
Gage Froerer, Chair

Commissioner Harvey voted
_______

Commissioner Froerer voted
_______

Commissioner Bolos voted
_______

ATTEST:

______________________________________

Ricky Hatch, CPA

Weber County Clerk/Auditor








"TENANT"








Skyway Towers, LLC,







a Delaware limited liability company








By:  













Print Name:  Scott M. Behuniak







Its:  President / COO









Date:  





EXHIBIT 1
DESCRIPTION OF LEASED PREMISES
The Leased Premises is approximately 4,900 square feet along with required easements, as more particularly described and depicted in the attached legal description and/or sketch:
[image: image1.emf]
Notes:
1. This Exhibit may be replaced by a legal description and land survey and/or construction drawings of the Leased Premises once received by Tenant.

2. Any setback of the Leased Premises from the Property’s boundaries shall be the distance required by the applicable governmental authorities.

3. Width of the access road shall be the width required by the applicable governmental authorities, including police and fire departments.

4. The Communications Tower Facility is illustrative only.  Actual tower type will be shown on the construction drawings.  

EXHIBIT 2
The Property is located at 1400 Depot Drive in the City of Ogden, ZIP CODE 84404, in the County of Weber, State of Utah, and described as follows:
Parcel # 12-101-0010
Note:

This Exhibit may be supplemented or replaced by full legal description based upon a land survey of the Property once a land survey is received by Tenant.
EXHIBIT 3

[SEE ATTACHED TEMPLATE TOWER ATTACHMENT LICENSE AGREEMENT] 

TOWER ATTACHMENT LICENSE AGREEMENT


THIS TOWER ATTACHMENT LICENSE AGREEMENT (“License”), made effective as of the latter signature date hereof (the “Effective Date”), is by and between Skyway Towers, LLC, a Delaware limited liability company (“Skyway”), and ____________________ (“User”).


WHEREAS, Skyway desires to license to User, and User desires to license from Skyway:  (i) certain space on a wireless telecommunications tower either currently existing or to be constructed and owned and/or operated by Skyway, upon which User intends to affix certain of User’s telecommunications antennas and related and ancillary equipment; and (ii) certain ground space upon real property owned, leased, subleased, licensed, managed or controlled by Skyway, upon which User intends to install other related telecommunications equipment and devices.


NOW THEREFORE, for and in consideration of the terms and mutual promises herein contained and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Skyway and User hereby agree as follows:

1.
Business Terms.  For the purposes of this License, the following capitalized terms shall have the meanings set forth in this Section 1.


a.
Skyway:



Skyway Towers, LLC, 








a Delaware limited liability company

b.
Skyway’s Notice Address:

Skyway Towers, LLC 







3637 Madaca Lane






Tampa, FL  33618







Attn:  Property Management








Phone:  (813) 960-6200

c.
Skyway’s Payment Address:

Skyway Towers, LLC 







3637 Madaca Lane







Tampa, FL  33618









Attn:  Accounts Receivable








Phone:  (813) 960-6200


d.
User:




______________________


e.
User’s Notice Address:


___________________








___________________








___________________








Attn:  ____________








Phone:  ___________








Email:  ____________


f.
User’s Billing Address:

___________________








___________________








___________________








Attn:  ____________








Phone:  ___________








Email:  ____________


g.
Prime Lease:  That certain Option and Lease Agreement for the Property entered into between _______________________ (“Prime Landlord”), and Skyway Towers, LLC, a Delaware limited liability company, dated _____________, as amended, if applicable.  


h.
Property:  That certain parcel of land owned, leased, subleased, licensed, managed or controlled by Skyway as more particularly described in Exhibit A attached hereto.


i.
Ground Space:  A portion of the Property consisting of                     

 square feet (      ft. x       ft.) as described on Page 1 of Exhibit A-1 and in Exhibit C (the “Equipment Schedule”) licensed to User.


j.
Tower Space:  Centerline height of 



 feet (       ‘) above ground level (the “RAD”) as shown on Page 2 of Exhibit A-1 and licensed to User.


k.
Initial Term:  Five (5) years, commencing on the Site Commencement Date, as defined in Section 1(m) hereof, and continuing until midnight on the fifth (5th) anniversary of the Site Commencement Date.


l.
Renewal Terms:  Subject to Section 5(b) hereof, five (5) successive periods of five (5) years each, with the first Renewal Term commencing upon the expiration of the Initial Term and each subsequent Renewal Term commencing upon the expiration of the immediately preceding Renewal Term.


m.
Site Commencement Date:  This License shall commence based upon the earlier of:  (i) the first day of the month following the date User commences the installation of its Equipment [as defined in Section 2(a)] on the Site [as defined in Section 2(c)]; or (ii) ______________.  If User fails to execute this License within sixty (60) days from the date it is received by User, or User’s agents and representatives, then in that event, the above RAD will no longer be on reserve status and Skyway can make it available for marketing.  


n.
Application Fee:  ___________________________________. 


o.
Base Fee:  The monthly amount of _______ Hundred and No/100 Dollars ($___.00), which shall increase on each one (1) year anniversary of the Commencement Date by an amount equal to ____ percent (__%) over the Base Fee payable for the immediately preceding year.


p.
Relocation/Reconfiguration Application Fee:  __________________________. 

2.
Select Definitions.  For the purposes of this License, the following capitalized terms shall have the meanings set forth in this Section 2.


a.
Equipment:  User’s telecommunications system, including antennas, radio equipment, and operating frequency, cabling and conduits, shelter and/or cabinets, and other personal property owned or operated by User as described on the “Equipment Schedule”, attached as Exhibit C, which equipment User anticipates shall be located by User upon the Site.  The Equipment Schedule is an abstract of the “Collocation Application” submitted by User for the Site.


b.
Notice to Proceed:  User must complete all required documentation prior to commencing construction and installation of User’s Equipment on the Tower Facility. 


c.
Site:  Collectively: Tower Space, Equipment, Ground Space, and Easement (as defined in Section 3).


d.
Tower Facility:  Collectively:  Tower, Tower Improvements, Property, and Easement


e.
Skyway’s E-Mail Address:  Operations@Skywaytowers.com


f.
Term:  Initial Term and each Renewal Term which is effected pursuant to Section 5(b) hereof.


g.
Tower:  A wireless tower, owned, leased, managed or licensed by Skyway which has been constructed and is located on the Property.  


h. 
Tower Improvement:  Any structural enhancements to be made to the Tower or other improvements to be made to the Property or the Easement to accommodate User or User’s Equipment.

3.
Site.  Skyway hereby grants User a license to install, maintain, operate, and remove User’s Equipment on the Site, including User’s antennas at the Tower Space and User’s equipment cabinet or compound, base radios and related devices within the Ground Space.  In no event shall User’s license as granted herein include rights to use in any fashion the air space above User’s Equipment situated within the Ground Space, and Skyway reserves the right to install, construct, and/or operate additional improvements or equipment of Skyway or other sublessees, licensees, or assigns above such Equipment, provided that such additional improvements or equipment do not materially and adversely interfere with User’s access to and operation of the Site.  Subject to limitations contained in the Prime Lease, Skyway also grants User a non-exclusive right of access to the Site twenty-four (24) hours per day, seven (7) days per week during the Term and at a  designated location for the installation of User’s utilities over the Property, as described in Exhibit B attached hereto (hereinafter, “Easement”).  User agrees to properly provide its employees, agents, contractors and subcontractors with such codes, keys and other instruments necessary for such access.  In the event that it is determined that User’s employees, agents, contractors, and subcontractors damage the Site and/or Property (including the property of other tenants, licensees, or assigns), cut the locks, prevent others from entering or leaves the Site or Property unsecured, then in that event User acknowledges and agrees to reimburse Skyway for its total costs of repair including the costs involved in re-securing access to the Site and Property.  At User’s request, Skyway shall provide User with valid receipts supporting the reimbursement amount due and payable.

4.
Use.  


a.
User may use the Site only for the receipt and transmission of wireless communications signals, such transmission and reception to be solely within the spectrum shown on User’s Collocation Application.  The parties acknowledge and agree that the Site shall be solely for its own use and under no circumstances shall such use be shared with, or any portion of the Site otherwise be used by or for the benefit of (whether directly or indirectly) any other person or entity, including any other person or entity with which User or any other person or entity referred to herein has a marketing, management, joint venture infrastructure-sharing, or other contractual arrangement, except for a direct or indirect owner of all of the equity or other interests in User or an entity wholly owned by User.  The Site shall be utilized by User solely for services to be provided to User’s End Users.  For the purposes hereof, “End Users” means any person or entity that subscribes to User’s services and does not resell such services to, or otherwise make such service available to, others and persons or entities that subscribe to services provided by other telecommunications carriers in accordance with industry standard roaming agreements and that do not market their telecommunications products or services in the MTA or BTA in which the Property is located.  Skyway shall have the right to continue to occupy the Tower Facility and to grant rights to others to use the Tower Facility in its sole discretion.


b.
If the Federal Communications Commission (“FCC”) requires a License, the use granted User by this License shall be non-exclusive and limited in strict accordance with the terms of this License.    User shall have no property rights or interest in the Tower Facility or Site by virtue of this License.  This License shall also be subject to the terms and continued existence of the Prime Lease.  User hereby acknowledges that it has received a copy of the Prime Lease as it currently exists, subject to redaction of the financial and confidential terms thereof.  User covenants that it shall not commit or cause any act or omission which would result in a default or breach of the Prime Lease by Skyway.  Notwithstanding anything contained in this License to the contrary, if the Prime Lease expires or is terminated for any reason, this License shall terminate on the effective date of such termination of the Prime Lease, and Skyway shall have no liability to User as a result of the termination of this License.  Skyway is under no obligation to extend the term of or renew the Prime Lease.  Skyway shall give User written notice of such termination or expiration of the License as a result of the termination or expiration of the Prime Lease as soon as practicable.

5.
Term.

a.
Initial Term:  Initial Term shall be as set forth in Section 1(k).  


b.
Renewal Terms:  User shall have the option of extending the term of this License for each of the Renewal Terms set forth in Section 1(l), provided that at the time of each such renewal:  (i) the Prime Lease remains in effect and has not expired or been terminated; (ii) User is not in default hereunder and no condition exists which if left uncured would with the passage of time or the giving of notice result in a default by User hereunder; and (iii) the original User identified in Section 1(d) of this License has not assigned, sublicensed, or otherwise transferred any of its rights hereunder except to, if at all, a Permitted Affiliate (as defined in Section 29 hereof).  Provided that the foregoing conditions are satisfied, this License shall automatically renew for each successive Renewal Term unless User notifies Skyway of User’s intention not to renew this License at least six (6) months prior to the end of the then existing term.


c.
Confirmation of Commencement Date:  Within five (5) business days of User’s commencement of the installation of its Equipment on the Site, User shall provide Skyway written notice of the date User commenced installation of its Equipment on the Site in the form of Exhibit D attached hereto (the “Notice of Commencement”). 


d.
Holdover Term:  If User continues to occupy the Site and/or operate its Equipment at the expiration of the Term without a written agreement, such occupation and/or operation shall be deemed to extend the terms of this License on a month-to-month basis under the same terms and conditions hereof except that:  (i) a monthly Base Fee shall be due on or before the first day of every calendar month during such month-to-month term in an amount of one hundred fifty percent (150%) of the monthly Base Fee in effect for the last month of the last Term (“Holdover Fee”) as well as monthly payments of any Reimbursement Payments applicable during such Term; and (ii) the month-to-month extension shall be terminable upon fifteen (15) days prior written notice from either Skyway or User to the other; however, nothing contained herein shall grant User the unilateral right to extend the Term of this License after the expiration of the Term.  In addition to the Base Fee and Reimbursement Payments payable to Skyway in the event of an extension under this Section 5(d), User agrees to indemnify and hold Skyway harmless from all losses, costs, damages, and expenses (including reasonable attorneys’ fees) arising out of or in connection with the extension, the occupation and/or operation of the Equipment at the Site and User’s failure to perform all of its obligations under this License at the termination or earlier expiration of this License.

6.
Consideration.

a.
Base Fee:  Commencing upon the Site Commencement Date and continuing throughout the Term, User shall pay to Skyway Towers, LLC (or to such other party as Skyway may, from time to time designate in writing) the Base Fee on or before the first day of the month as set forth in Section 1(o).  The Base Fee and any other sums payable to Skyway shall be due without set-off, notice, counterclaim or demand from Skyway to User.  Any Base Fee or other sum not received by Skyway within fifteen (15) calendar days of the date when it is due shall be subject to a late charge of eighteen percent (18%) of the amount which is overdue to compensate Skyway for the estimated additional administrative expense incurred as a result of such late payment.


b.
Payment Address:  Any Base Fee or other payment made by User shall contain or include a notation of the Skyway Site Number set forth on the first page hereof.  The payment of all fees shall be mailed to Skyway at Skyway’s Payment Address pursuant to Section 1(c) hereof.

7.
Condition Precedent.  User’s obligation to perform under this License shall be subject to and conditioned upon User securing required approvals for User’s intended use of the Site from the FCC, the Federal Aviation Administration (“FAA”), and any other federal, state, or local regulatory authority having jurisdiction over User’s permitted use of the Site (collectively, “Approvals”).  User shall exercise diligent commercially reasonable good faith efforts to secure all such Approvals.  If User is unable to obtain such Approvals prior to the Site Commencement Date, TIME BEING OF THE ESSENCE, User shall have the right to terminate this License by giving Skyway written notice thereof specifying the particular Approvals the User failed to obtain.  User’s failure to provide timely notice of termination under this Section 7 shall be deemed a conclusive waiver of User’s right to terminate this License under this Section 7.  If User terminates this License under this Section 7, this License shall terminate as of the date Skyway receives such notice from User and neither Skyway nor User shall have any further obligation under this License except for any indemnity obligations herein and User’s obligation under Section 9(c) to remove its Equipment from the Property.

8.
Warranty of Title; Subordination.  Skyway warrants that:  (i) Skyway owns, leases, subleases, licenses, sublicenses, or manages the Property and operates the Tower Facility; and (ii) Skyway has full right to make and perform the obligations imposed upon it pursuant to this License subject to the terms of the Prime Lease.  This License is and shall be subject to:  (i) all mortgages, deeds of trust, and similar security documents which may now or hereafter constitute a lien upon the Tower Facility; (ii) the Prime Lease and any other underlying leases of the Property or any portion thereof; and (iii) all mortgages, deeds of trust, and similar security documents that may now exist encumbering the Property or any portion thereof, and in each case, to all renewals, modifications, consolidations, replacements, and extensions thereof.  Subject to Skyway’s then-current internal business guidelines, upon request of User made within thirty (30) days of the Effective Date, Skyway shall use commercially reasonable efforts, at User’s sole cost, to obtain an executed non-disturbance, and attornment agreement (“NDA”) on Skyway’s or such mortgagee’s or beneficiary’s then-standard recordable form from each existing mortgagee or beneficiary of a mortgage, deed of trust, or similar security document affecting the Prime Landlord’s interest in the Property, whereby in substance such mortgagee or beneficiary agrees that Skyway’s interest and rights (and thereby User’s interest and rights since User derives same by and through Skyway) under the Prime Lease shall not be terminated or otherwise disturbed by such mortgagee, beneficiary, or purchaser following any foreclosure, deed-in-lieu of foreclosure or other event, as long as such Prime Lease is in force and effect and Skyway is not in default thereunder beyond any applicable notice and grace or cure periods.  Skyway shall agree under such NDA to attorn to and recognize such mortgagee, beneficiary, or the purchaser of the Property at a foreclosure sale as the successor to the interest being foreclosed or received in a deed in lieu of foreclosure.  In addition, within fifteen (15) business days after  request by Skyway, User shall execute a subordination, non-disturbance, and attornment agreement reasonably requested by a mortgagee or beneficiary of a mortgage, deed of trust, or similar security document on Skyway’s or such mortgagee’s or beneficiary’s then-standard recordable form, acknowledging User’s subordination to such mortgagee’s or beneficiary’s encumbrance of the Tower Facility or the Property or any portion thereof, in exchange for non-disturbance by such mortgagee, beneficiary, or purchaser and attornment to such mortgagee, beneficiary, or purchaser as contemplated above.

9.
Improvements by User.

a.
Installation, Approved Vendors and Construction Plans:  Prior to the commencement of any construction or installation of User’s Equipment upon the Tower Facility, User shall furnish for review and approval by Skyway, which approval shall not be unreasonably withheld, plans and specifications for such construction or installation.  User shall not commence the construction or installation of User’s Equipment upon the Tower Facility until such time as User has received written approval from Skyway.  User shall not infer nor shall such approval by Skyway constitute a representation by Skyway that such construction or installation or the plans and specifications therefor are in compliance with federal, state or local laws, ordinances, rules, or regulations or that such installation shall not cause impermissible or unlawful interference.  User shall be solely responsible for and shall indemnify Skyway from all costs and expenses associated with the installation of User’s Equipment upon the Tower Facility and any other modification of any type made by User to the Tower Facility.  User shall be responsible for securing all building permits from any and all applicable governmental authorities prior to the commencement of any construction or installation upon the Tower Facility.  Copies of the building permit(s) issued to User shall be provided to Skyway.  Skyway shall assess a Site Inspection Fee for the inspection of the installation or modification of User’s Equipment upon the Tower Facility, and shall be paid by User to Skyway, provided that Skyway waives payment of the Site Inspection Fee by User in connection with the initial installation of User’s Equipment upon the Tower Facility.  User acknowledges that any Site inspection performed by Skyway of User’s installation is for the sole purpose and benefit of Skyway and its affiliates, and User shall not infer from or rely on any inspection by Skyway as assuring that User’s installation complies with any applicable federal, state or local laws, ordinances, rules, and regulations, that the installation was performed in a good, workmanlike manner, or that such installation will not cause impermissible or unlawful interference.  User shall be responsible for paying in advance to Skyway the cost of any Tower Improvement.  Such structural enhancements or other improvements shall become part of the Tower Facility and the property of Skyway.


b.
Structural Analysis and RF Analysis:  Prior to the commencement of any initial or subsequent construction or installation upon the Tower Facility by or for the benefit of User, Skyway may conduct or cause to be conducted, at its sole option and at User’s sole cost and expense, a structural analysis of the Tower, which includes any existing loads (as well as the loads that prior users have the right to place on the Tower) and the load of User’s antennas, cabling and appurtenances (the “Structural Analysis”).  User shall provide a purchase order to Skyway for such Structural Analysis and shall reimburse Skyway within thirty (30) days of Skyway’s delivery to User of the Structural Analysis and a written invoice for same.  Prior to the commencement of any initial or subsequent construction or installation upon the Tower Facility or the Site and/or the modification of User’s radio frequencies propagated from the Site, Skyway may conduct or cause to be conducted, at its sole option and User’s sole cost and expense, a radio frequency interference analysis (“RF Analysis”) of the Equipment with all other equipment upon the Tower Facility as of the date of receipt by Skyway of User’s Collocation Application or Relocation/Reconfiguration Application (as defined in Section 9(c) hereof).  User shall provide a purchase order to Skyway for the RF Analysis and shall reimburse Skyway within thirty (30) days of Skyway’s delivery to User of the RF Analysis and a written invoice for same.  User shall not be required to conduct a RF Analysis if User is replacing Equipment that is the same make and model as previously installed and utilizing the same radio frequency.


c.
Equipment; Relocation, Reconfiguration:  Skyway hereby grants User reasonable access to the Tower Facility and the Site for the purpose of installing and maintaining the Site.  Except as otherwise provided, User shall be responsible for all site work to be done on the Site or the Easement pursuant to this License.  User shall provide all materials and shall pay for all labor for the construction, installation, operation, maintenance, and repair of the Site.  User shall identify the Equipment as User’s with permanently marked, weatherproof tags fastened securely to its bracket on the Tower and to each line of coax.  User shall not construct, install, or operate any equipment or improvements on the Site other than those which are described on its Equipment Schedule, alter the radio frequency described on its Equipment Schedule, or alter the operation of the Equipment or the radio frequency described on its Equipment Schedule without first obtaining the prior consent of Skyway.  User shall use a Skyway-approved vendor for the installation of User’s Equipment on the Site and any other modification of any type to the Property or the Easement, and User shall be solely responsible for and shall indemnify Skyway from all costs and expenses associated with these materials and services.  User shall be responsible for securing all building permits from any and all applicable governmental authorities prior to the commencement of any construction or installation on the Site.  Copies of the building permit(s) issued to User shall be provided to Skyway.  In such event, User shall give written notice to Skyway of its desire to replace or modify its Equipment or alter the radio frequency of the Equipment by submission of a Relocation/Reconfiguration Application on the then-current Skyway form, accompanied by the Relocation/Reconfiguration Application Fee.  Notwithstanding the foregoing, if the Relocation/Reconfiguration Application is submitted via e-mail to Skyway’s E-Mail Address, User shall pay to Skyway the Relocation/Reconfiguration Application Fee within fifteen (15) days following the submittal of such Relocation/Reconfiguration Application. 


d.
Upon receipt by Skyway of the completed Relocation /Reconfiguration Application and the Relocation/Reconfiguration Application Fee:  Skyway shall evaluate the feasibility of User’s request.  If Skyway approves such Relocation/Reconfiguration Application, which approval shall be in Skyway’s sole discretion, Skyway shall deliver to User an amendment to this License and any other documents required to evidence such modification.  User acknowledges that the installation of any equipment as provided herein shall be in accordance with Section 9(a) hereof.  All pricing is per radiation (“RAD”) center and if any modification or  additional Use and/or bandwidth requires additional Equipment and/or RAD center, then the cost of such additional Equipment and/or additional RAD center would not be included in the above calculation but would be based on Skyway’s then-current pricing policy.  The increase in Base Fee for any modification or additional Use and/or bandwidth as contemplated in this Section 9(d) shall be effective upon the acquisition of the license for the modification or additional Use and/or bandwidth by User or its Permitted Affiliate.  For any Term in which an increase in the Base Fee occurs due to such modification or additional Use and/or bandwidth, Skyway shall invoice User for the portion of the increase in Base Fee (and any resulting increase in the Reimbursement Payment) due for the period from the acquisition of such license until the next anniversary of the Commencement Date.  Such invoice shall be due and payable thirty (30) days after receipt by User.  The Equipment, and any modification or addition made thereto as contemplated in this Section 9(d), shall remain User’s exclusive personal property throughout the term of this License.  User shall have the right to remove all of its Equipment at User’s sole expense on or before the expiration or earlier termination of the License provided User repairs any damage to the Tower Facility caused by such removal.  If User fails to timely pay the Holdover Fee and/or does not remove all of its Equipment within thirty (30) days after the expiration or termination of this License, then:  (i) the Equipment shall be deemed conclusively and absolutely abandoned by User and anyone claiming by, through, or under User, except for Hazardous Materials (defined in Section 19) and waste and Equipment containing Hazardous Materials and waste, which must be removed by User from the Site prior to the expiration or earlier termination of this License; and (ii) Skyway shall have the right to remove the Equipment at User’s sole expense and dispose of such Equipment in any manner Skyway so elects, and User shall reimburse Skyway for its expenses upon demand without off-set.


e.
Compliance with Governmental Rules:  All work performed by User or User’s employees, contractors, or agents shall be in a good and workmanlike manner.  Skyway shall be entitled to require strict compliance with the plans and specifications approved by Skyway pursuant to Section 9(a), including specifications for the grounding of the Equipment.  User shall construct, install, and operate all Equipment in connection with this License in compliance with all applicable statutes, laws, codes, rules and regulations of the FCC, FAA, and any other federal agency and all applicable statutes, laws, codes, rules, and regulations of any city, county, and state having jurisdiction.  Skyway assumes no responsibility for the licensing, operation, or maintenance of the Equipment.  User covenants that the Equipment and the construction, installation, maintenance, and operation thereof shall not damage the Tower or improvements or interfere with the use of the Tower by Skyway or existing users on the Tower.  Upon request by Skyway, User shall, within thirty (30) days unless otherwise sooner required by the Environmental Protection Agency (“EPA”), provide Skyway with the number of batteries, battery model numbers, battery manufacturers, the number of cells in each battery, and the amount of sulfuric acid in User’s batteries on the Site in order for Skyway, or if the Property is leased or licensed by Skyway or Prime Landlord, to file such information with the EPA and any state and local authorities as required by applicable law.  Further, within thirty (30) days of User’s receipt of a written request from Skyway, User will provide Skyway with any other information and copies of documents relating to the Equipment located on the Site which Skyway or Prime Landlord may be required to file with the FCC, EPA, or any other governmental agencies.


f.
Post-Closeout Documents:
User shall, within sixty (60) days following the installation of its Equipment, provide Skyway with post-Closeout documents including redline drawings in accordance with Skyway’s standard specifications for the installation of the Equipment, verifying the ground equipment and antenna RAD centers, as more particularly described in Exhibit E attached hereto.  If User fails to provide closeout documents within said time period, then Skyway may procure their own site inspection, and User shall reimburse Skyway for a Two Thousand Five Hundred and No/100 Dollars ($2,500.00) Site Inspection Fee within thirty (30) days of Skyway’s delivery to User of a written invoice for such costs.


g.
Completion of Installation:  Within thirty (30) days following the completion of installation of the User’s Equipment on the Site, User shall dispose of any remaining construction material brought onto the Tower Facility by User and/or its employees, agents, consultants, or contractors.  If User fails to dispose of the remaining construction material from the Tower Facility within such time period, Skyway shall remove said material from the Tower Facility and User shall reimburse Skyway for Skyway’s actual costs related thereto plus fifteen percent (15%) within thirty (30) days of Skyway’s delivery to User of a written invoice for same.

10.
Utilities.  All utility services installed on the Tower Facility and Site for the use or benefit of User shall be made at the sole cost and expense of User and shall be separately metered from Skyway’s or existing tower tenant’s, licensee’s or assignee’s utilities.  User shall be solely responsible for working with utility providers to bring the utilities necessary to serve its needs to the site and for the payment of utility charges including connection charges and security deposits incurred by User.  User shall pay the cost of all utility service necessary, including the Connection Fee, if applicable, to install, maintain, and operate User’s Equipment.  User shall obtain and pay the cost of telephone connections, the installation of which shall be in compliance with the procedures for installation and maintenance of User’s Equipment set forth herein.

11.
Taxes.

a.
If at any time during the Term, a tax or excise on the Base Fee or any other sum payable to Skyway, or other tax however described (except any franchise, estate, inheritance, capital stock, income, or excess profits tax) is levied or assessed against Skyway by any lawful taxing authority on account of Skyway’s interest in this License or the Base Fee or other charges reserved or paid hereunder, in addition to the general taxes described in Section 11(b) hereof, User agrees to pay to Skyway the amount of such tax or excise, upon demand and such payment shall be in addition to the Base Fee and other charges prescribed in this License.  If such tax or excise is levied or assessed directly against User, then User shall pay the same at such times and in such manner as the taxing authority shall require.


b.
User shall be responsible for the reporting and payment when due of any tax directly related to User’s ownership, control or operation of the Site and such reporting and payment shall be made directly to the appropriate tax authorities.  Except as provided immediately hereinafter, Skyway shall pay all real property taxes Skyway is obligated to pay under the Prime Lease.  User shall reimburse Skyway for any increases in real property taxes which are assessed as a direct result of the Site within thirty (30) days of Skyway’s request for such reimbursement.  Upon User’s request, Skyway shall provide to User copies of the documentation from the taxing authority, reasonably acceptable to User, indicating the increase is due to the Site.

12.
Interference.  User agrees to install equipment of types and radio frequencies which will not cause interference with communications operations being conducted from the Tower Facility by Skyway or other occupants of the Tower Facility which are in place as of the Site Commencement Date (including permitted modifications to the communications operations of third parties who, by the terms of pre-existing agreements have the right to modify their communication operations), which occupants are properly operating their equipment in compliance with the rules and regulations of the Federal Communications Commission (FCC) and entitled to interference protection under FCC rules and regulations.  User also covenants that the User’s Equipment installed by User shall comply with all applicable federal, state and local laws, ordinances and regulations, including, but not limited to, those regulations promulgated by the FCC.  In the event that the Tower is fitted with detuning apparatus, User shall implement any measures necessary to eliminate any interference with, or disturbance to any AM radio station’s FCC compliant signal pattern that is caused by the operation of User’s Equipment or any modification of the Tower to accommodate User’s Equipment on the Tower so as to ensure that the Tower remains in compliance.  If the User’s Equipment causes unlawful interference with the operation of any other lawfully operating occupant, User will take all steps necessary to correct and eliminate the interference.  If such interference cannot be eliminated within forty-eight (48) hours after receipt by User of notice from Skyway describing the existence of the interference, User shall temporarily disconnect the electric power and shut down the User’s Equipment (except for intermittent operation for the purpose of testing, after performing maintenance, repair, modification, replacement, or other action taken for the purpose of correcting such interference) until such interference is corrected.  If such interference is not corrected within fifteen (15) days after receipt by User of such prior written notice from Skyway of the existence of interference, this License shall then terminate without further obligation on either party except as may be specifically enumerated herein and User agrees to then remove the User’s Equipment from the Site.  Skyway shall impose upon future users a duty to refrain from interfering with User which is similar to that set forth herein.

13.
Maintenance and Repairs.


a.
User:  User shall perform all repairs necessary or appropriate to maintain the User’s Equipment on or about the Site or located on any appurtenant rights-of-way or access to the Site in good and working condition, reasonable wear and tear excepted.  Damage to the User’s Equipment resulting from the acts or omissions of Skyway shall be repaired by Skyway at Skyway’s cost and expense.  At the option of User and with prior written notice to Skyway, Skyway shall reimburse User for the actual costs incurred, as evidenced by adequate documentation, by User in repairing such damage or replacing such Equipment.


b.
Skyway:  Skyway, at Skyway’s sole cost and expense, shall maintain the Tower Facility to the extent required to be maintained by Skyway pursuant to the Prime Lease, in good order and repair, wear and tear, damage by fire, the elements, or other casualty excepted.  Damage to the Tower Facility, equipment, or improvements of Skyway or others located on the Tower Facility which results from the acts or omissions of User shall be repaired by User at User’s cost and expense, or at the option of Skyway and with prior written notice to User, User shall reimburse Skyway for the actual costs incurred by Skyway in repairing such damage or replacing such equipment or improvements.

14.
Tower Marking and Lighting Requirements.  Skyway shall be responsible for compliance with any marking and lighting requirements of the FAA and the FCC applicable to the Tower, provided that if the requirement for compliance results from the presence of the User’s Equipment on the Tower, User shall pay the costs and expenses therefor (including any lighting automated alarm system so required).  User has the responsibility of carrying out the terms of User’s FCC license with respect to tower light observation and notification to the FAA if those requirements imposed on User are in excess of those required of Skyway.

15.
Mechanics’ Liens.  User shall not permit any mechanics’, materialmen’s, contractors’, or subcontractors’ liens arising from any construction work, repair, restoration, or removal, or any other claims or demands to be recorded or enforced against the Tower Facility or any part thereof.  Skyway shall have the right at any time to post and maintain upon the Tower Facility or Site such notices as may be necessary to protect Skyway against liability for all such liens and encumbrances.  User shall give Skyway written notice prior to the commencement of any work or the delivery of any materials connected with such work or construction, repair, restoration, or removal of materials on the Tower Facility or Site.  Skyway shall assume no liability for the payment for materials or labor which accrue in the installation or maintenance of User’s improvements upon the Site, and no mechanics’ or materialmen’s lien for User’s improvements shall attach to the interest of Skyway in the Tower Facility or Site.

16.
Indemnification.  Skyway and User each indemnifies the other against and holds the other harmless from any and all costs, demands, damages, suits, expenses, or causes of action (including reasonable attorneys’ fees and court costs) which arise out of the use and/or occupancy of the Site by the indemnifying party.  This indemnity does not apply to any claims arising from the gross negligence or intentional misconduct of the indemnified party.  Notwithstanding the foregoing indemnity, except for its own acts of gross negligence or intentional misconduct, Skyway will have no liability for:  (i) personal injury or death; (ii) loss of revenue; (iii) imperfect communications operations; or (iv) acts of third parties, including but not limited to other licensees, subtenants, contractors or subcontractors.

17.
Financing Agreement.  User may, upon written notice to Skyway, mortgage or grant a security interest in the User’s Equipment to any such lender or holders of security interests including their successors and assigns (hereinafter collectively referred to as “Secured Parties”).  No such security interest shall extend to, affect or encumber in any way the interests or property of Skyway.

18.
Disclaimer of Warranties.  Skyway hereby expressly disclaims all warranties of merchantability and fitness for a particular purpose associated with the Site or the Tower Facility.  User hereby accepts the Site and Tower Facility “as is, where is, with all faults.”

19.
Environmental Indemnification.

a.
User:  User, its heirs, grantees, successors, and assigns shall indemnify, defend, reimburse, and hold harmless Skyway from and against any and all environmental damages, caused by activities conducted on the Tower Facility by User, and:  (i) arising from the presence of any substance, chemical or waste identified as hazardous, toxic or dangerous in any applicable federal, state or local law or regulation including petroleum or hydrocarbon based fuels such as diesel, propane, or natural gas (collectively, “Hazardous Materials”) upon, about, or beneath the Tower Facility, or migrating to or from the Tower Facility; or (ii) arising in any manner whatsoever out of its or its contractors’, subcontractors’, employees’, and agents’ violation of any environmental requirements pertaining to the Tower Facility and any of their activities thereon.  User covenants that it shall not, nor shall User, allow its employees, agents or independent contractors to use, treat, store, or dispose of any Hazardous Materials on the Site or the Tower Facility.


b.
Skyway:  Skyway, its grantees, successors, and assigns shall indemnify, defend, reimburse, and hold harmless User from and against any and all environmental damages arising from:  (i) the presence of Hazardous Materials upon, about, or beneath the Property, or migrating to or from the Property; or (ii) arising in any manner whatsoever out of the violation of any environmental requirements pertaining to the Property and any activities thereon, either of which conditions came into existence prior to the execution of this License and are solely attributable to activities conducted on the Property by Skyway. 


c.
Survivorship:  The provisions of this Section 19 shall expressly survive any termination or expiration of this License.

20.
Insurance.

a.
User shall obtain and maintain at User’s own cost and expense, and User shall cause all of its contractors and subcontractors who perform work at the Tower Facility to obtain and maintain, during the Term and until all User’s Equipment is removed from the Tower Facility, the following insurance:


(i)
Special Form Causes of Loss with Replacement Value coverage of User’s Equipment and personal property located on the Tower Facility;


(ii)
Commercial general liability insurance providing occurrence from coverage for operations and for contractual liability with respect to liability assumed by User hereunder.  Such insurance shall include a designated location general aggregate limit endorsement equivalent to ISO Form CG 25 04.  The limits of coverage for such insurance shall not be less than $1,000,000, with a combined limit for bodily injury and/or property damage for any one occurrence and $2,000,000 in the aggregate;


(iii)
Workers compensation insurance at statutory limits in accordance with applicable state law and employer liability;


(iv)
Employer liability insurance with limits of $500,000 for each employee/accident;


(v)
Comprehensive automobile liability insurance covering the use and maintenance of owned, non-owned, hired, and rented vehicles with limits of coverage of not less than a combined single limit of $1,000,000, or not less than $500,000 per person and $1,000,000 per occurrence for bodily injury, and not less than $500,000 per occurrence for property damage;


(vi)
Excess liability insurance in the umbrella form with a combined single limit of $3,000,000.


b.
User and User’s contractors and subcontractors shall cause Skyway and its parent entity, subsidiaries, and affiliates, to be included as additional insured, by endorsement (equivalent to ISO Form CG 20 10 11 85) or otherwise, under all insurance policies except workers compensation, with respect to the coverage’s listed in Section 20(a) above.  User and User’s contractors and subcontractors shall furthermore cause a waiver of subrogation in favor of Skyway and its parent entity, subsidiaries, and affiliates to be included, by endorsement (equivalent to ISO form CG 24 04 10 93 for commercial general liability and NCCI Form WC 00 03 13 for workers compensation) or otherwise, within all insurance policies with respect to the coverage’s listed in Section 20(a) above.  User shall also indemnify and hold Skyway harmless from any losses, liabilities, claims, demands, or causes of action for property damage or personal injuries, including any payments made under any workers’ compensation law or any plan of employee’s disability and death benefits, arising out of or resulting in any way from RF radiation emissions from User’s equipment or any other harmful effect of User’s equipment. 


c.
User and User’s contractors and subcontractors shall provide certificates of insurance to Skyway evidencing coverage with respect to all insurance requirements provided for in Sections 20(a) and 20(b) above.  The certificates of insurance shall also recite the following:


“Skyway Towers, LLC and its parent entity, subsidiaries, and affiliates have been named and are included as additional insured, by endorsement or otherwise, with regard to all listed insurance policies, except workers compensation.  All listed insurance policies include, by endorsement or otherwise, a waiver of subrogation in favor of Skyway Towers, LLC, and its parent entity, subsidiaries, and affiliates.


Reference: Skyway Towers Tower Identification Number __________________.”


All certificates of insurance shall state that the policy may not be materially changed, cancelable, or subject to reduction of coverage until thirty (30) days’ written notice is provided to Skyway.  A certificate of such insurance, together with such endorsement as to prior written notice of termination, cancellation, or decrease, shall be delivered to Skyway within thirty (30) days from the execution of this License and before the expiration of any term of such insurance from an insurance company with a Best’s Key Rating Guide rating of A, FSC VII, or better and authorized to do business in the state in which the Property is located.  In no event shall the limits of the insurance policies required under this License be deemed to limit the liability of User under this License.


d.
Skyway agrees to maintain commercial general liability insurance in amounts deemed reasonably satisfactory to Skyway and which are in amounts consistent with industry practices for the business in which Skyway is engaged.  Skyway shall have the right to self-insure.

21.
Subrogation.

a.
Waiver:  Skyway and User waive all rights against each other and any of their respective consultants, contractors, agents, and employees for damages caused by perils to the extent covered by the proceeds of the insurance provided herein, except such rights as they may have to the insurance proceeds.  All insurance policies required under this License shall contain a waiver of subrogation provision under the terms of which the insurance carrier of a party waives all of such carrier’s rights to proceed against the other party.  User’s insurance policies shall provide such waivers of subrogation by endorsement or otherwise in accordance with Section 20(b).  The User shall require by appropriate agreements, written where legally required for validity, similar waivers from its contractors and subcontractors.  A waiver of subrogation shall be effective as to a person or entity even though that person or entity would otherwise have a duty of indemnification contractual or otherwise did not pay the insurance premium directly or indirectly, and whether or not the person or entity had an insurable interest in the property damaged.


b.
Mutual Release:  Notwithstanding anything in this License to the contrary, Skyway and User each release the other and its respective affiliates, employees, and representatives from any claims by them or any one claiming through or under them by way of subrogation or otherwise for damage to any person or to the Tower Facility or Site and to the fixtures, personal property, improvements, and alterations in or on the Tower Facility or Site that are caused by or result from risks insured against under any insurance policy carried by each and required by this License, provided that such releases shall be effective only if and to the extent that the same do not diminish or adversely affect the coverage under such insurance policies and only to the extent of the proceeds received from such policy.

22.
Casualty or Condemnation.

a.
Destruction:  If the Tower Facility owned, managed and/or controlled by Skyway is destroyed or so damaged as to materially interfere with User’s use and benefits therefrom, Skyway or User shall be entitled to elect to cancel and terminate this License on the date of casualty of that portion of the Tower Facility, and any unearned Base Fee paid in advance of such date shall be refunded by Skyway to User within thirty (30) days of the termination date of this License.  Notwithstanding the foregoing, Skyway may elect, in its sole discretion, to restore the damaged Tower Facility, in which case User and Skyway shall remain bound hereby but User shall be entitled to an abatement of Base Fee during the loss of use.


b.
Condemnation:  If the whole or any substantial part of the Tower Facility or Site shall be taken by any public authority under the power of eminent domain or in deed or conveyance in lieu of condemnation so as to materially interfere with User’s use of the Site and benefits therefrom, then this License shall cease on the part so taken on the date of possession by such authority of that part, and Skyway or User shall have the right to terminate this License and any unearned Base Fee paid in advance of such termination shall be refunded by Skyway Towers to User within thirty (30) days following the termination of this License.  Notwithstanding the foregoing, Skyway may elect to rebuild the Tower Facility on an alternate location or property owned, leased, or managed by Skyway; in which case User and Skyway shall remain bound hereby but User shall be entitled to an abatement of Base Fee during the loss of use.  Upon such relocation of the Tower Facility, the Site shall be modified to include the new Tower and the property on which the new Tower is located, and this License shall be amended accordingly to clarify the rights of Skyway and User with respect to the new Tower.  User agrees not to make a claim to the condemning authority for any condemnation award to the extent such claim shall diminish or affect the award made to Skyway with regard to such condemnation.  In the event the zoning or other governmental approvals necessary for Skyway to operate the Tower Facility expire and are not renewed or are revoked through no action of Skyway, then this License shall terminate on the effective date of such expiration or revocation, and Skyway shall have no liability to User as a result of the termination of this License.

23.
Default By User.  The occurrence of any of the following instances shall be considered to be a default or a breach of this License by User:  (i) any failure of User to pay the Base Fee, Reimbursement Payment, or any other charge for which User has the responsibility of payment under this License within ten (10) business days of the date following written notice to User from Skyway or its designee, of such delinquency, it being understood, however, that Skyway is obligated to provide such notice only one time in each calendar year, and the second instance of the failure to pay the Base Fee, Reimbursement Payment, or any other charge shall be an immediate default without notice to User if not paid within ten (10) business days of the date when due; (ii) any failure of User to perform or observe any term, covenant, provision, or conditions of this License which failure is not corrected or cured by User within thirty (30) days of receipt by User of written notice from Skyway or its designee, of the existence of such a default, except such thirty (30) day cure period shall be extended as reasonably necessary to permit User to complete a cure so long as User commences the cure within such thirty (30) day cure period and thereafter continuously and diligently pursues and completes such cure; (iii) failure of User to abide by the interference provisions as set forth in Section 12; (iv) User shall become bankrupt, insolvent, or file a voluntary petition in bankruptcy, have an involuntary petition in bankruptcy filed against User which cannot be or is not dismissed by User within sixty (60) days of the date of the filing of the involuntary petition, file for reorganization, or arrange for the appointment of a receiver or trustee in bankruptcy or reorganization of all or a substantial portion of User’s assets, or User makes an assignment for such purposes for the benefit of creditors; (v) this License or User’s interest herein or User’s interest in the Site are executed upon or attached; (vi) User commits or fails to perform an act which results in a default under or nonconformance with the Prime Lease by Skyway and the same shall not be cured within five (5) business days (or such shorter time as permitted under the Prime Lease to cure) of the date following written notice to User from Skyway, or its designee, of such default; or (vii) the imposition of any lien on the User’s Equipment except as may be expressly authorized by this License, or an attempt by User or anyone claiming through User to encumber Skyway’s interest in the Tower Facility, and the same shall not be dismissed or otherwise removed within ten (10) business days of written notice from Skyway to User.

24.
Remedies.  In the event of a default or a breach of this License by User and after the User’s failure to cure same within the time allowed User to cure such default if applicable, then Skyway may, in addition to all other rights or remedies Skyway may have hereunder at law or in equity:  (i) terminate this License by giving written notice to the User, stating the date upon which such termination shall be effective, accelerating and declaring to be immediately due and payable the then-present value of all Base Fee, Reimbursement Payments, and other charges or fees which would have otherwise been due Skyway absent a breach of the License by User, discounted by an annual percentage rate equal to five percent (5%); (ii) terminate electrical power to the User’s Equipment; and/or (iii) remove the User’s Equipment without being deemed liable for trespass or conversion and store the same at User’s sole cost and expense for a period of thirty (30) days after which the User’s Equipment, other than Hazardous Materials, will be deemed conclusively abandoned if not claimed by User.  User shall not be permitted to claim such Equipment until Skyway has been reimbursed for the cost of removal and storage.

25.
Notices.  All notices or demands by or from Skyway to User or User to Skyway required under this License shall be in writing and shall be mailed (United States mail post prepaid, certified with return receipt requested or by reputable overnight courier service for next business day delivery, transmit prepaid) to the other party at the addresses set forth in Sections 1(b) and 1(e) hereof, as applicable.  Notices shall be deemed effective on the next business day after deposit with the United States mail or reputable overnight courier service.

26.
Emissions.  If antenna power output (“RF Emissions”) is presently or hereafter becomes subject to any restrictions imposed by the FCC or other governmental agency for RF Emissions standards on Maximum Permissible Exposure (“MPE”) limits, or if the Tower Facility otherwise becomes subject to federal, state or local rules, regulations, restrictions, or ordinances, User shall comply with Skyway’s reasonable requests for modifications to User’s Equipment which are reasonably necessary for Skyway to comply with such limits, rules, regulations, restrictions, or ordinances, and Skyway shall use commercially reasonable efforts to cause all other users of the Tower Facility to promptly comply.  If Skyway requires an engineering evaluation or other power density study be performed to evaluate RF Emissions compliance with MPE limits, then all reasonable costs of such an evaluation or study shall be paid proportionately by User and all other users of the Tower Facility within thirty (30) days of Skyway’s request therefor.  If said study or a study sponsored by any governmental agency indicates that RF Emissions at the Tower Facility do not comply with MPE limits, then User and Skyway, each for itself, shall immediately take any and all steps necessary to ensure that it is individually in compliance with such limits, up to and including cessation of operation, until a maintenance program or other mitigating measures can be implemented to comply with MPE, and, in addition, Skyway shall use commercially reasonable efforts to cause all other users of the Tower Facility to take similar steps necessary to ensure that they are individually in compliance with such limits.

27.
Relocation of Tower Facility.  Skyway may, at its election, relocate the Tower Facility to an alternative location or property owned, leased, licensed or controlled by Skyway in the vicinity of the Property.  Such relocation will:  (i) be at Skyway’s sole cost; and (ii) not result in an interruption of User’s communications services beyond that which is necessary to relocate User’s Equipment to the new Tower Facility.  Upon such relocation, the Site covered herein shall be the new Tower Space and the new Ground Space on which the new Tower Facility is located.  At the request of either party, Skyway and User shall enter into an amendment to this License to clarify the rights of Skyway and User to the new Tower Facility.

28.
Entire Agreement.  This License contains the entire agreement between the parties hereto and supersedes all previous negotiations leading thereto and contains all representations, warranties, covenants, and inducements with regard to the licensing of the Site by User.  This License may be modified only by an agreement in writing executed and delivered by Skyway and User.

29.
Successors and Assigns.  This License shall be binding upon and inure to the benefit of the legal representatives, heirs, successors, and assigns of Skyway and User.  User may not assign all or any portion of its rights, title, or interests hereunder, provided User may assign this License to any person or business entity which:  (i) directly or indirectly (through one or more subsidiaries) controls User; or (ii) is controlled directly or indirectly (through one or more subsidiaries) by User; or (iii) is under the common control directly or indirectly (through one or more subsidiaries) with User by the same parent corporation or other entity; or (iv) is the successor or surviving entity by a merger or consolidation of any such entity pursuant to applicable law; or (v) purchases substantially all of the assets of User; or (vi) is the transferee or assignee of User’s FCC wireless license in the FCC market where the Site is located (collectively, a “Permitted Affiliate”).  For any transfer or assignment under this subsection, within twenty (20) business days prior to any such transfer or assignment, User must provide Skyway with the written adoption, ratification and assumption of this License from the transferee, assignee, or successor of User.  Notwithstanding any such transfer or assignment under this subsection, User shall nonetheless remain obligated for all financial obligations of any User or Permitted Affiliate under this License for the remainder of the term as may be extended hereunder.  For purposes of this Section 29, “control” means the ownership of more than twenty-five percent (25%) of the outstanding voting capital stock or the beneficial interest of another entity and the ability to effectively control or direct the business decisions of that other entity.  Any purported assignment by User in violation of the terms of this License shall be void.  User may not sublicense all or any part of the Site.  Skyway may assign its rights hereunder to any party agreeing to be bound and subject to the terms of this License, and upon such assignment, Skyway shall be relieved of all liabilities and obligations thereafter accruing.

30.
Limitation of Parties’ Liability.  Neither Skyway nor User shall be responsible for, and hereby waive, any incidental or consequential damages incurred resulting from:  (i) User’s use or User’s inability to use the Site; or (ii) damage to the other’s equipment.  If Skyway shall fail to perform or observe any term, condition, covenant, or obligation required to be performed or observed by it under this License or is charged with an indemnity obligation hereunder, and if User shall, as a consequence thereof, recover a money judgment against Skyway (whether compensatory or punitive in nature), User agrees that it shall look solely to Skyway’s right, title, and interest in and to the Tower Facility for the collection of such judgment, and User further agrees that no other assets of Skyway shall be subject to levy, execution, or other process for the satisfaction of User’s judgment, and that Skyway shall not be personally liable for any deficiency.

31.
Rules.  Skyway may, from time to time, establish reasonable rules relating to the Tower Facility or Site.  User agrees to comply with such rules.  Such rules shall not materially impede User’s access rights described elsewhere in this License.

32.
Termination.  This License may be terminated by User without further liability upon thirty (30) days prior written notice if User is unable to reasonably obtain or maintain any certificate, license, permit, authority, or approval from any governmental authority, thus restricting User from installing, removing, replacing, maintaining, or operating the User’s Equipment or using the Site in the manner intended by User.  The parties further agree that this License may be terminated by User after the fifth (5th) anniversary of the Site Commencement Date upon one hundred eighty (180) days prior written notice to Skyway:  (i) if User determines that the Site is not appropriate for its operations for economic, environmental, or technological reasons, including without limitation, signal strength, coverage, or interference; or (ii) if User otherwise determines, within its sole discretion, that it will be unable to use the Site for User’s intended purpose.

33.
Miscellaneous.


a.
This License is governed by the laws of the state in which the Property is located.



b.
If any provision of this License is invalid or unenforceable with respect to any party, the remainder of this License will not be affected, and each provision of this License shall be valid and enforceable to the full extent permitted by law.



c.
The prevailing party in any action or proceeding to enforce the terms of this License is entitled to receive its reasonable attorneys’ fees and other reasonable expenses from the non-prevailing party.



d.
Failure or delay on the part of either party to exercise any right, power, or privilege hereunder will not operate as a waiver thereof, and waiver of a breach of any provision hereof under any circumstances will not constitute a waiver of any subsequent breach.



e.
Each party executing this License acknowledges that it has full power and authority to do so and that the person executing on its behalf has the authority to bind the party.



f.
This License shall become valid and binding only upon Skyway’s execution by its duly authorized representative.
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IN WITNESS WHEREOF, Skyway and User have each executed this Tower Attachment License Agreement as of the date and year written below.

WITNESSES:





USER:
Witness: 





By:  






Print Name: 





Print Name:  












Its:  






Witness: 





Date:  






Print Name: 











"TENANT"








Skyway Towers, LLC,








a Delaware limited liability company

Witness: 





By:  






Print Name: 





Print Name:  Scott M. Behuniak







Its:  President / COO



Witness: 





Date:  






Print Name: 




The following exhibits and schedule are attached hereto and incorporated herein:

Exhibit A


Area Leased by Skyway from Prime Landlord

Exhibit A-1


Site Layout Plan

Exhibit B


Description of Easement(s)

Exhibit C


Equipment Schedule

Exhibit D


Notice of Commencement

Exhibit E


Carrier Close-out Requirement Checklist
EXHIBIT A

AREA LEASED BY SKYWAY FROM PRIME LANDLORD

[SEE ATTACHED ____ (__) PAGE SURVEY]

Note: 
Skyway reserves the right to survey the Property and amend this License accordingly to reflect the results of such survey.

EXHIBIT A-1

SITE LAYOUT PLAN

 [SEE ATTACHED ONE (1) PAGE COMPOUND DETAIL]

EXHIBIT B

DESCRIPTION OF EASEMENTS

LEGAL DESCRIPTION OF ___ FEET BY ___ FEET LEASE PREMISES
LEGAL DESCRIPTION OF ___ FEET WIDE ACCESS AND UTILITY EASEMENT
Note:  
Skyway reserves the right to survey the Easement(s) and amend this License accordingly to reflect the results of such survey.

EXHIBIT C

EQUIPMENT SCHEDULE

[SEE ATTACHED ONE (1) PAGE COLLOCATION APPLICATION]

Note 
As per the Prime Lease, as defined in the License, any/all improvements to equipment location and/or layout require Skyway review and written approval prior to commencement of work.  User shall submit a written description or drawings of work, plans, and drawings, and applicable information as reasonably requested by Skyway.  Skyway shall have fifteen (15) days to deliver written notice of approval or disapproval. 

EXHIBIT D

NOTICE OF COMMENCEMENT

[Date]

Skyway Towers, LLC

Attention:  Operations

3637 Madaca Lane

Tampa, FL  33618

RE:
Tower Attachment License Agreement (“License”) between Skyway Towers, LLC, and ________________ (“User”)



Skyway Towers Site ID:  _______________



Skyway Towers Site Address:  _____________ (“Property”)

Attn:  Operations

Pursuant to Section 5(c) of the License, this letter serves to advise you that User commenced the installation of its Equipment on the Site on and at the above-referenced Property on _____________________________.  In accordance with Section 1(m) of the License, the Commencement Date is ______________________________.


Sincerely,








_______________________

EXHIBIT E

SKYWAY TOWERS COLLOCATION / RECONFIGURATION

CARRIER CLOSE-OUT REQUIREMENT CHECK LIST

Please provide all documents in digital format and send via email to: Sbenson@skywaytowers.com
Contractor Close-Out Document Checklist

(Any items not applicable, mark N/A)

□
Fiber Installed (Y/N) (if Yes, please provide name of provider & photos of fiber box)

□
Red line As Built Drawings 

□          Power Meter Number with photo of meter 

□
Pictures (Required) *Please label all photos*: 


Antenna backs/ TMA/RRUs, etc. showing the model numbers.  


Tape drops of the mount and antennas centerline. 


Coax runs, shelter/cabinet slabs (before and after).  


Trenches of conduit runs before, during with conduit in trench, and after trench has been 
backfilled.  


Overall tower and compound pictures from all directions.  


Skyway Identification sign (to identify site).  


Meter center and fiber box. 
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